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Gentlemen:

Just a note to thank you for taking time to meet with me last Thursday. Your comments
were most helpful and on behalf of the 200 communities we represent we thank you.

To reiterate one of the points we discussed, it is essential that the FCC rule itself (rule
Section 76.938 on proprietary information) expressly state that all state statutes and rules to the
contrary are preempted. Unless this is stated in the rule itself, preemption arguments
unfortunately are likely to be given short shrift by state court judges who have to rule on state
Freedom of Information Act requests. A clear statement in the rule that such state laws are
preempted will likely prevent (or at minimum allow the easy resolution of) any such suits. Without
such express preemption, municipalities are more likely to either not regulate at all or claim
inadequate resources/lack of legal authority so as to try to force the FCC to regulate.

As best I can tell, there is no disagreement between the cable operators and franchising
authorities on this point -- all agree that the Commission’s proprietary information requirements
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should preempt any state laws to the contrary. However, as a practical matter, for this to be
effective and minimize the burden on the FCC and franchising authorities, such preemption has
to be stated in the rule itself, not just in the accompanying text.
Thanks again for taking the time to meet.
With best wishes,
Very truly yours,

VARNUM, RIDDERING, SCHM]?T & HOWLETT
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